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application, in accordance with para-
graph (m)(3) of this section, and under
the authority contained in §1003.10 of
this chapter, the immigration judge
shall conduct a hearing to determine
whether the alien is eligible for adjust-
ment of status under section 202 of
Public Law 105-100. Such hearing shall
be conducted under the same rules of
procedure as proceedings conducted
under part 1240 of this chapter, except
the scope of review shall be limited to
a determination on the alien’s eligi-
bility for adjustment of status under
section 202 of Public Law 105-100. Dur-
ing such proceedings all parties are
prohibited from raising or considering
any other issues, including but not lim-
ited to issues of admissibility, deport-
ability, removability, and eligibility
for any form of relief other than ad-
justment of status under section 202 of
Public Law 105-100. Should the alien
fail to appear for such hearing, the im-
migration judge shall deny the applica-
tion for adjustment under section 202
of Public Law 105-100.

(2) Appeal of immigration judge deci-
sion. Once the immigration judge issues
his or her decision on the application,
either the alien or the Service may ap-
peal the decision to the Board. Such
appeal must be filed pursuant to the re-
quirements for appeals to the Board
from an immigration judge decision set
forth in §§81003.3 and 1003.8 of this chap-
ter.

(3) Rescission of the decision of an im-
migration judge. The decision of an im-
migration judge under paragraph (n)(1)
of this section denying an application
for adjustment under section 202 of
Public Law 105-100 for failure to appear
may be rescinded only:

(i) Upon a motion to reopen filed
within 180 days after the date of the de-
nial if the alien demonstrates that the
failure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act;

(ii) Upon a motion to reopen filed at
any time if the alien demonstrates that
the alien did not receive notice of the
hearing in person (or, if personal serv-
ice was not practicable, through serv-
ice by mail to the alien or to the
alien’s counsel of record, if any) or the
alien demonstrates that the alien was
in Federal or State custody and the
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failure to appear was through no fault
of the alien; or

(iii) Upon a motion to reopen filed
not later than June 19, 2001, by an alien
present in the United States who be-
came eligible for adjustment of status
under section 202 of Public Law 105-100,
as amended by section 1505, Public Law
106-554.

(o) Transition period provisions for toll-
ing the physical presence in the United
States provision for certain individuals—
(1) Departure without advance authoriza-
tion for parole. In the case of an other-
wise eligible applicant who departed
the United States on or before Decem-
ber 31, 1997, the physical presence in
the United States provision of section
202(b)(1) of Pub. L. 105-100 is tolled as of
November 19, 1997, and until July 20,
1998.

(2) Departure with advance authoriza-
tion for parole. In the case of an alien
who departed the United States after
having been issued an Authorization
for parole of an Alien into the United
States (Form 1-512), and who returns to
the United States in accordance with
the conditions of that document, the
physical presence in the United States
requirement of section 202(b)(1) of Pub.
L. 105-100 is tolled while the alien is
outside the United States pursuant to
the issuance of the Form 1-512.

(3) Request for parole authorization
from outside the United States. In the
case of an alien who is outside the
United States and submits an applica-
tion for parole authorization in accord-
ance with paragraph (k)(2) of this sec-
tion, and such application for parole
authorization is granted by the Serv-
ice, the physical presence in the United
States provisions of section 202(b)(1) of
Pub. L. 105-100 is tilled from the date
the application is received at the Texas
Service Center until the alien is pa-
roled into the United States pursuant
to the issuance of the Form 1-512.

(Approved by the Office of Management and
Budget under Control Number 1115-0221)
[63 FR 27829, May 21, 1998, as amended at 65

FR 15854, Mar. 24, 2000; 66 FR 29451, May 31,
2001]

§1245.14 Adjustment of status of cer-
tain health care workers.

An alien applying for adjustment of
status to perform labor in a health care
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occupation as described in 8 CFR
1212.15(c) must present evidence at the
time he or she applies for adjustment
of status, and, if applicable, at the time
of the interview on the application,
that he or she has a valid certificate
issued by the Commission on Grad-
uates of Foreign Nursing Schools or
the National Board of Certification in
Occupational Therapy.

[63 FR 55012, Oct. 14, 1998]

§1245.15 Adjustment of status of cer-
tain Haitian nationals under the
Haitian Refugee Immigrant Fair-
ness Act of 1998 (HRIFA).

(a) Definitions. As used in this sec-
tion, the terms:

Abandoned and abandonment mean
that both parents have, or the sole or
surviving parent has, or in the case of
a child who has been placed into a
guardianship, the child’s guardian or
guardians have, willfully forsaken all
parental or guardianship rights, obliga-
tions, and claims to the child, as well
as all control over and possession of
the child, without intending to transfer
these rights to any specific person(s).

Guardian means a person lawfully in-
vested (by order of a competent Fed-
eral, State, or local authority) with the
power, and charged with the duty, of
taking care of, including managing the
property, rights, and affairs of, a child.

Orphan and orphaned refer to the in-
voluntary detachment or severance of
a child from his or her parents due to
any of the following:

(1) The death or disappearance of, de-
sertion by, or separation or loss from
both parents, as those terms are de-
fined in §204.3(b) of 8 CFR chapter I;

(2) The irrevocable and written re-
lease of all parental rights by the sole
parent, as that term is defined in
§204.3(b) of 8 CFR chapter I, based upon
the inability of that parent to provide
proper care (within the meaning of
that phrase in §204.3(b) of 8 CFR chap-
ter 1) for the child, provided that at the
time of such irrevocable release such
parent is legally obligated to provide
such care; or

(3) The death or disappearance, as
that term is defined in §204.3(b) of 8
CFR chapter 1, of one parent and the
irrevocable and written release of all
parental rights by the sole remaining
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parent based upon the inability of that
parent to provide proper care (within
the meaning of that phrase in §204.3(b)
of 8 CFR chapter 1) for the child, pro-
vided that at the time of such irrev-
ocable release such parent is legally
obligated to provide such care.

Parent, father, or mother means a par-
ent, father, or mother only where the
relationship exists by reason of any of
the circumstances set forth in para-
graphs (A) through (E) of section
101(b)(1) of the Act.

Sole remaining parent means a person
who is the child’s only parent because:

(1) The child’s other parent has died;
or

(2) The child’s other parent has been
certified by competent Haitian au-
thorities to be presumed dead as a re-
sult of his or her disappearance, within
the meaning of that term as set forth
in §204.3(b) of 8 CFR chapter I.

(b) Applicability of provisions of section
902 of HRIFA in general. Section 902 of
Division A of Pub. L. 105-277, the Hai-
tian Refugee Immigrant Fairness Act
of 1998 (HRIFA), provides special rules
for adjustment of status for certain na-
tionals of Haiti, and without regard to
section 241(a)(5) of the Act, if they
meet the other requirements of HRIFA.

(1) Principal applicants. Section
902(b)(1) of HRIFA defines five cat-
egories of principal applicants who
may apply for adjustment of status, if
the alien was physically present in the
United States on December 31, 1995:

(i) An alien who filed for asylum be-
fore December 31, 1995;

(ii) An alien who was paroled into the
United States prior to December 31,
1995, after having been identified as
having a credible fear of persecution,
or paroled for emergent reasons or rea-
sons deemed strictly in the public in-
terest; or

(iii) An alien who at the time of ar-
rival in the United States and on De-
cember 31, 1995, was unmarried and
under 21 years of age and who:

(A) Arrived in the United States
without parents in the United States
and has remained, without parents, in
the United States since his or her ar-
rival,

(B) Became orphaned subsequent to
arrival in the United States; or

1046



		Superintendent of Documents
	2014-11-10T09:28:34-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




